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ISSUES PRESENTED 


epoellant, the following issues are 


court reporter which a notation on 
was waived by appellant at his preliminary 
Court to invalidate his conviction because the 


prejudice cannot reasonably be exluded? 


Can appellant's conviction be sustained, notwithstanding 


the fact thatthe record shows that he was convicted virtually exclu- 
sively on evidence consisting of the fruits of an illegal arrest, search, 


ané seizure? 


A. Is the record on this appeal sufficient to permit 
this Court to resolve the issue of the legality of appel- 
lent's arrest, even though the issue is raised for the 


first time on this appeal? 


B. Ices the record before this Court establish that 
there was insufficient probable cause for appellant's ar- 
Test and therefore that the incidental search or seizure 


was illegal? 


3- Was the omission of certain routine instructions and devi- 
ation from available standard instructions by the trial court sufficientiy 
prejudicial to invalidate appellant's conviction? 


The pending case has not been preyipusly before this Court. 
(4) 
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I. THE FAILURE OF THIS INDIGENT APPELIANT TO HAVE 
HIS PRELIMINARY HEARING RECORDED AND TO HAVE 
THE POSSIBILITY OF ACCESS THEREAFTER TO A 
TRANSCRIPT WAS INCURABLE AND PREJUDICIAL ERROR. ... le 


II. BECAUSE THE RECORD SHOWS THAT APPELLANT'S CONVICTION 
WAS PREDICATED ON FRUITS OF AN ILLEGAL ARREST, HIS 
CONVICTION SHCULD BE INVALIDATED. ........4 ele 


A. Having Failed To Raise The Issue Before 
Or During Trial, But Having A Non-frivolous 
Claim On Appeal Supported By A Marginally 
Adequate Record, Appellant Should Be 
Entitled To Challenge The Legality Of His 
Arrest For The First Time On This Appeal 
On The Basis Of That Record. ......../ 


The Record Sufficiently Shows That The 
Arresting Officers Lacked Probable Cause 
For Appellant's Arrest. ......2..e6 


III. THE TRIAL COURT SO ERRED IN FAILING TO GIVE AND 
IN DEVIATING FROM STANDARD INSTRUCTIONS THAT 
DEFENDANT'S CONVICTION SHOULD BE INVALIDATED. ... 
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STATEMENT OF THE CASE 


The appellant, Jerry Lee Green, wesconvicted on three counts 
of a four count indictment filed February 12, 1969 after a one day trial 
to a jury before United States District Judge Howard A. Cortoran on 
August 4, 1969. =) The counts on which he was convicted eure hin 
with violation of 26 U.S.C. S470k(a) (Possession of narcotic Grugs) , 

21 U.S.C. §174 (Receipt and concealment of narcotic drugs, some same 
to have been imported contrary to law) and 22 D.C. Code 3201 (Carrying 
dangerous weapon). The third count of the indictment charging him with 
violation of 26 U.S.C. §4744(a) (Obtaining merijuane without payment 

of tax) was dismissed on motion of the government out of the presence 
of the jury at the commencement of trial (Tr. 4). : 

Pursuant to a judgment filed October 10, 1969 empelient was 
sentenced to imprisonment for one to five years on counts onie and four 
and to imprisonment for five years on count two, the sentences by the 
counts to run concurrently. After noting an appeal on October 22, he 
was granted leave to proceed in forma pauperis on October 27, 1969. 

After appellant was arrested on October 30, 1968, his prelimi- 


nary hearing was conducted on that same date before Judge Thomas Cc. 


*/ The relevant pages in the Transcript referred to in the Statement 
ok we Case are pp. 9-13, 15-21, 22-26, 29-h0, 46-52, 54-55, 59~61, 
-86. | 


Sealley, District of Columbia Court of General Sessions, according to 
the entries on the cemplaint which now constitutes part of the record 
Re was there represented by his counsel at trial. 
m the complaint indicates that "™ Deft waived 
| At%er Ris indictment was filed on February 12, appellant 
Callec for trial on April 17, the 
because appellant was confined to Saint Elizabeth's 
an order of the District of Columbia Court of 
General Sessions. An order for an examination in the instant case was 
filed Sprit) 22. 


ETO Se motions filed April 17 and 2k to dismiss the indictment 


anc to duce the Grand Jury minutes resulting in his indictment groumded 


on this Court's ruling in Gaither v- United States, U.S.App.D.C. 2 


"23 F.26 1061 (1969) and submitted formally by counsel on April 21, were 
Genied on April 29 and May 1. On May 29 a letter from the Superintendent, 
Saint Elizabeth's Hospital, was filed reporting appellant competent for 
trial and withent mental disorder. On Jrne 11 appellant's oral motion 
te reinstate the money bond taken October 31, 1968 was granted and appel- 
lant was released from custedy. An order filed June 12 found appellant 
competent for triel. 

Following appellant’s trial and conviction on August 4, 1969, 
the trial judge filed a memorandum on August 5 stating his reasons for 
denying the defendant's request to be continued on bond pending his 
appeal (Tr. 8-86). On August 13, an information identifying a prior 
conviction of robbery and sentence pursuant to 18 U.S.C. §5010(b) in 


1962 was filed by the prosecutor. By an order filed October 3, the trial 
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judge denied appellant's pro se motions for acquittal to suppress tangi- 
ble evidence filed September 25. | 

he testimony adduced by the government at trial shows that 
Green was arrested 3:30 a.m., October 30, 1968, on orewerts erm near 


R Street, Ii. W., in the District of Columbie. ‘wo Metropolitan Police 
Officers, Clarence 0. Smithea, a Deputy U.S. Mershal at the time of 
trial, and Berthram Breedlove, while on routine patrol, coserved appel- 
lant and two apparent companions cross a nearby schoolyard lena continue 
down the city street, looking back across their shoulders at the ap- 
proaching police car (Tr. 9-10, 29-30). The officers' testimony showed 


that they formally arrested and searched Green after one of them saw 


what was described as a "green vial” or a "clear plastic vial” or 


"bottle" drop to the ground from under Green's coat after the police 


car had stopped and Officer Breedlove had approached the three men 

(Tr. 10-11, 16-17, 31, 33-34, 37). The three men were standing slose 
to each other and the officer when the vial was dropped (rr. 10-11, 16, 
22, 33-34, 37-38). After Officer Smithea recovered the vial and looked 
at the contents he held Green but released the two other men (tr29335. 
17). A preliminary search of Green on the scene failed to fisclose the 
+25 caliber semi-automatic pistol which the officers found later wedged 
in the back seat in the "cage" portion of the scout car or the live .25 
caliber cartridges in Green's right front pants pocket after the officers 
had transported him to the Precinct (Tr. 11-12, 20-21, 32-33, 35, 40). 
The officers testified that no other arrested persons had been in the 


back seat of the police car that night and, though their testimony adif- 


| 
fered markedly in a number of significant details, that they had 
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examined the back seat of the police car before commencing patrol (Tr. 12- 
» 33. 35-36, 39-80). Much of the other evidence upon which 
ton was based was stipulated, including the chain of custody 
of the narcotics up to the examination and the report of the government 
thet the twenty-four capsules of white powder in the green vial 
contained 1,221 millicrems of heroin hydrochloride, quinine hydrochloride 
ang mannitol; that the defendant hed no license to carry a pistol on the 
pistol recovered had been test fired 
and found to delozerable (Ir. 23-26). The gun was not examined for 
, according te the officers, because the manner in which it was 
its discovery eliminated any practical purpose in doing so 
(Tr. 37, 43)- 
Appellant wes the only witness in his om behalf. In accor- 
dance with retice to the court and counsel at the beginning of trial, 
he was not impeached by prior convictions (Tr. 4). His defense was simply 
that he was on 2 circuitous way home from work at the Post Office when 
arrested, that he and the other two strangers (whom he had seen around 
but did not mew and was walking behind) had been searched, during which 


"the pilis fell from somewhere” and he was arrested after an abbreviated 


but aggressive inguiry by the police (Tr. 46-55). He denied being 


in the schoolyard (Tr. 55). He denied that the coat he was wearing had 
a slit in the back as the officers alleged (Tr. 32, 59). In effect he 
testified that he was arrested for something he had not done and was 


later "framed” at the Precinct (Tr. 59-61). 


| 
I. THE FAILURE OF THIS INDIGENT APPELLANT 
TO HAVE HIS PRELIMINARY HEARING RECORDED 
AND TO HAVE THE POSSIBILITY OF ACCESS 
THEREAFTER TO A TRANSCRIPT WAS TCURABLE 
AND PREJUDICIAL ERROR. 


(Tr. 10-13, 16-22, 31, 33-37, =o) 


There is no available record of appellant's preliminary hearing 
conducted on October 30, 1968 before Judge Thomes C. Sealiey sitting as 
a committing magistrate in the District of Columbia Court of General 
Sessions. The originel complaint discloses only an entry ™ Dert waived 


nl/ Obviously, the record reflects no request for a transcript 


a reporter 
because such a request would have been futile. Absence of en available 
record of the preliminary hearing in the instant case is incurable and 
cannot be shown to be harmless beyond reasonable doubt. See) Chapman v. 


California, 386 U.S. 18 (1967); Gardner v. United States, |U.S App-D.C. 


, 407 F.2d 1266, cert. denied, 395 U.S. 911 (1969); cf. United States v. 


1/ Appellate counsel's duty to "marshal such evidence outside the record 
as may be available” has discovered only that there is no record of 
such a waiver in the notes of the only reporter knewn to have recorded 
the proceedings before Judge Scalley on October 30, 1968.' Counsel has 
discovered no other satisfactorily specific affirmative recollection 
from likely sources, including the courtroom clerk, the U.S.A. Attor-. 
ney, appellant's trial attorney, or appellant himself. A. ‘plausible 
inference is that the preliminary hearing was conducted without a 
reporter to avoid a continuance. See Heard v. United States, 129 U.S. 
App.D.C. 100, 102, 390 F.2d 866, 868 (1968); United States v. Lawrence 
Kearney, D.C. Cir. No. 22411 (Aug. 15, 1969), slip ans at 5-6, nd. 


Workeuff, D.C. \Cir. No. 22,555 (Jan. 8, 1970) (failure to record portion 


of jury instructions held to invalidate conviction because harmless error 


“ Rl ae a : A“ 2 
rule not applicable to such a crucial stage of the trial). 2/ 


Effective appellate advocacy and review is precluded and the 
right to notice issues on eppeal is aborted where, as here, a complete 
and accurete record of a crucial stage of the proceedings is unavailable. 
See Washington v. Clenmer, 129 U.S.App.D.C. 216, 339 F.2d 715 (1964). cf. 
United States ¥- Workexff, supra. See also, Tate v. United States, 123 
U.S.App.D.C. 261, 359 F.2d 2k5 (1966). There being no record from which 
to prepare a transcript, the failure to request one or to show prejudice 
fram that failure on the record below can hardly be fatal on appeal, espe- 
cially where prejudice so conspicuously inheres in the incomplete appellate 
record, the unavailability of a transcript for impeachment either on re- 
quest for trial or on remand should further ventilation of the legality 
of appellant's arrest be deemed requisite. 

Expressing grave concern at the possibility that a reporter 
may not have been present at a preliminary hearing, this Court has re- 
cently observed that "whereas an erroneous denial of a written transcript 
is generally remediable, a prejudicial failure even to record the pro- 
ceedings may often be incurable.” In the exercise of its supervisory 
responsibility, this Court has ordered every preliminary hearing to be 


recorded. Gardner v. United States, supra, 407 F.2d at 1268. 


2/ The rationale of Workcuff can hardly be limited strictly to an announce- 
ment of statutory violation. 


ae 


The significance and crucial character of the preliminary 
| 


hearing in the criminal process is too well established for re-elab- 
oration. 3/ In those few instances when preliminary hearing transcripts 


have been erronecusly unavailable to indigent defendants at trial and 
the issue has been presented on appeal, vthis Court has found] harmless 
error, but only where the evidence against the defendant hes been over- 
whelming and the utility of the transcript utterly speculative. =z/ 
Appellant's counsel should not heve been confronted with a 
need to waive a reporter for any reason. The need for a complete and 
aceurate record of this crucial stage of the proceedings is not only 
appellant's, but obviously is shared by the prosecutor and the courts , 
who have a duty to protect the impartial record as well. From every 
point of view, the failure to record appellant's preliminary heering 
should be held manifestly erroneous. | 


Such an omission on this record, appellant contends, wes 


demonstrably irremedieble prejudicial error, because of the nature of 
the proof against him and the very limited resources for presenting a 


defense which characterized the case and because of the heavy sentence 


3/ See Ross v. Sirice, 127 U.S.App.D.C. 10, 380 F.2a 557 (1967); Dancy 
v. United States, 124 U.S.App.D.C. 58, 361 F.2d 75 (1966); Blue v. 
United States, 119 U.S.App.D.C. 315, 342 F.2a 894, cert. denied, 380 
U.S. 9bb (1965); Washington v. Clemmer, 119 U.S.App.D.C. 216, 339 F.2d 


715 (1964). | 
| 


4/ See Gardner v. United States, supra, (claim of prejudice rejected 
where defendant made only highly speculative claim that preliminary 
hearing transcript could be used to impeach solidly corroborated 
testimony of robbery victim, where police observed incident and made 
immediate arrest); Boney v- United States, 128 U.S.App.D.C. 279, 
387 F.2a 237 (1967), cert. denied, 390 U.S. 967 (1968) (where 
government evidence in robbery case included testimony by four eye- 
witnesses and the evidence of guilt was otherwise overwhelming, 
theerroneous denial of a motion for transcript held not to require 
reversal). 


io | 


te which appellant was subjected. Independent sources of corroboration 
that might heve been available in a more complicated case for the govern- 
sll important proot oF prossession of narcotics and a pistol deriving 
street encounter between police and suspect is lacking 
this case. Appellant needed every available resource for impeach- 
ment anc discoverr. zy) Though the laboratory evidence that the pills in 
the wiai were heroin was hardlr disputable, the fact that only one offi- 
cer wes aveiledle & Z I containing the capsules dropped 
from epoeliant, amd not one of his alleged companions simultaneously de- 
tained, was cévicusly cruciel (Tr. 10-11, 17, 31, 33-34, 37, 40). Like- 
wise the inexpliceble failure of two apparently experienced officers 
te discover so substantial and dengerous an item as the pistol recovered 
from the police|car and used in evidence against appellant (Tr. 1-12, 
18, 35-36, 40), plus the light testimony at the preliminary hearing might 
heve shed on the appellete record concerning the legality of appellant's 
arrest, create problems and weaknesses in the proof that prevent the 
evidence egainst eppellant from being overwhelming or the prejudice de- 


riving from the lack of 2 transcript from being harmless beyond e rea- 


sonable Se g See Chapman v. California, supra. 


5/ Appellant contends that on this rationale, the Grand Jury minutes 
Sought expressly for discovery or impeachment, would not have been 
an adequate substitute for the fresher recorded recollection of one 
or both police officers at the preliminary hearing, the automatic 
aveilability of the preliminary hearing transcript, or the added 
opportunity to ccmpere testimony as to potentially significant vari- 
ations and details. The mimutes, therefore, were not a source of cure. 


One can be properly concerned about such apparent conflicts in the testi- 
mony of the police officers es their respective descriptions of the rit- 
ual by which the prosecutor sought to prove that the pistol recovered 
from the rear seat of the police car could only have come from appel- 
lant (Tr. 12, 18-21, 36, 39-40), the position of the gun when it was 
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II. BECAUSE THE RECORD SHOWS THAT APPELLANT'S 
CONVICTION WAS FPREDICATED ON FRUITS OF 
~ AN ILLEGAL ARREST, HIS CONVICTION SHOULD 
BE INVALIDATED. 


(Tr. 9-12, 16-17, 23-24, 26, 30, 32-33, 35) 


Appellant's arrest preduced fruits which were the indispens- 
able components of his conviction. Without the vial of capsules later 
established in a government laboratory and stipulated to contain the 


narcotic heroin, and an opereble pistol recovered from the back seat of 
| 
the car in which appellant was transported to the Precinct.| The prose- 


cutor had no case against him. Neither the trial testimony nor the 
trial court's attention, however, was specifically directed to ventileting 
the issue of probable cause for appellant's arrest. But the record before 


this Court now persuasively shcws that appellant's warrantless arrest was 


not supported by probable cause. The nature of the offenses with which - 


appellant was charged, the legal consequences of proof of his guilt, in-~ 


cluding a substantial sentence, and the character of the proof necessarily 
used to obtain his conviction, demonstrates the importance of a showing 


on the record that an arrest is legal in such cases. And were the record 


held insufficiently complete to resolve such an issue, the factors would 
support a plea for a salutary rule to protect the rights of defendants 
arrested without warrants and similarly situated by requiring that the 


records in such cases be complete in order to promote the efficient 


6/ (continued) recovered (Tr. 12, 13, 20, 35-36, 39-40), the positions of 
the suspects at the time the vial was dropped (Tr. 10-11, 16, 22, 33- 
34, 37-38, and appellant's posture at the time he allegedly dropped 
the vial (Tr. 10, 31, 40). The briefness of the encounter and the 
relatively undistinguished character of the case would probably impair 
recollection of details, a problem of far greater concern to appellant 
than anyone else. 
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and uniform administration of justice ir connection with this recurring 


probdilen. 


Failed To Raise The Issue Before Or 
gs Trial, Bot Having A Non-frivolous Claim 
Xn Appeal Supported By A Marginally Adequate 
cord, Appellant Should Be Entitled To Challenge 
The Legality Of His Arrest For The First Time 
i 2 On The Basis Of That Record. 
net at the behest of the appellant then cefendant, then at 
fF the court or prosecutor, appellant submits, an adequate 
automatically have been made before or during trial of the 
attending his warrantless errest and the incidental search 
and seizure of the significant evidence proposed to be used to procure 
nis conviction. The record would then have been protected for an adequate 
review of a funderental, frequent and recurring issue on appeal and pro- 
tected against subsequent challenge. The right to such a review has been 


held to be protected in analogous situations. See Washington v. Clemmer, 


supra (Preliminary hearing should be recorded to permit appellate review 


of probable cause). And such a salutary procedure for the resolution of 
such recurring substantial questions is by no means unfamiliar to this 
Court. Cf. Jackson v- Denno, 378 U.S. 368 (1964) (Voluntariness of con- 
fession mist be shown to establish admissibility); Clemons v. United States, 
133 U.S.App-D.C. 27, 408 F.2d 1230 (1968) (Defense entitled to know cir- 
cumstances of pretrial identification alternatively by evidentiary hearing 
outside presence of jury). 

The issue of possible illegality inheres in every warrantless 


arrest, search, or seizure. A deficient record on appeal leaves the 
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conviction vulnerable and, as here, can raise troubling questions the 
procedural resolution of which is not wholly satisfactory. y The pros- 
ecutor is clearly in an especially advantageous position ree 
conveniently, and efficiently, affirmatively to establish the’ legality 
of arrests from which his evidence is derived at an peers time, 
even if counsel for the defense has elected not to raise the issue pre- 
trial. As a practical matter, the burden is net onerous for the pros- 
ecutor because arresting officers who virtually inevitably would be the 
primary witnesses in support of such a showing would be the prosecutor's 
prospective witnesses in any event and are at least technically hostile 
to the defendant on a motion to suppress evidence. Absent a warrant, 
the components of probable cause in any given case are not crystallized 
| 
until they are established of record by sworn testimony. And there is 


no reason to believe such a procedure would be more time consuming than 


| 
presenting the issue to a neutral magistrate to obtain a warrant, or in 


considering or defending against an appellate challenge necessarily raised 


| 

v This Court may notice plain errors or defects affecting substantial 
rights on this appeal although they were not brought to the attention 
of the trial court. Rule 52(b), F.R.Crim.P. Where, as here, the 
appellate record discloses sufficiently the circumstances attending 
the arrest to permit the Court to reach a definitive conclusion on 
the merits of the issue, this Court may properly consider and re- 
solve his contention. See Clay v. United States, 394 F.2d 281 (Sth 
Cir. 1968), cert. denied, 393 U.S. 926 (1969). Cf. Contee v. United 
States, 94 U.S.App.D.C. 297, 215 F.2a 324 (1954). ipsa 


collateral attack. The normal and customary 
to constitutional questions, 
-App.D.C. 80, 85, 187 F.2d 
» cert. denied, 341 U.S. 927 (1951). For practical pur- 
poses challenges te the legality of a convict’s arrest is effectively 
cut off thereafter. Thornton v. United States, 125 U.S-App.D.c. 1k, 
368 F.26 S22 (1966). Therefore, since he was without protection of a 
requirement that ithe recoré be complete as to probable cause for his arrest, 
appellant seeks to raise the issue in the first instance on a record that 
is marginally sufficient to permit its resolution. 

The ascertainment of what constitutes probable cause is "typi- 
cally a2 subtle and indeed elusive question.” See Thornton v. United 
States, supra at 119, 368 F.2d at 627. This implies that competent 
counsel may Gisagree as to the likelihced of success of any challenge 
to an errest. And where they do disagree, where the time to reflect or 
Gifferent qualifications or experience gives rise to gifferent judgments, 
an appellant should not be forced to carry the heavy and unpopular burden 
of attempting to \demcnstrate on appeal 2 claim of unfairness based on 


8/ 


counsel’s incompetence in order to vindicate a substantial right. 


8/ See Mitchell iv. United States, 104 U.S.App.D.C. 57, 259 F.2d 787, cert. 
denied, 356 U.S. 550 (1H); Bruce v. United States, 126 U.S.App.D.C. 
336, 341, 379 F.2a 113, 118 (1967) ("It may be that appellant would 
have fared better if his counsel had been more experienced, knowledge- 
able or aggressive, had sought to question or limit rather than apply 
the full measure of doctrines of vicarious liability. But certainly 
the doctrines cited refute the claim that the advice of defense coun- 
sel establishes that he lacked the minimum standards of competence 
aos to\satisfy appellant's constitutional right to counsel.”); 

v. United States, 121 U.S.App.D.C. 354, 355, 350 F.2d 732, 
733 733 S65) (Failure to advise defendant of right to timely appeal con- 
stitutes "extraordinary inattention to a client's interests" which 
can amount to ineffective assistance of counsel.). 
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‘An appellant should not thus be burdened if his = 


though untimely, nor should counsel be forced to abdicate to routinely 


challenging arrests pro forma to preserve an edequate record. To distri- 
ii 


bute the burden to insure 2 complete record would serve this Court as 
well, with its recognized independent interest and responsibility in the 


equitable and uniform administration of justice, and continuing concern 
with the legality of the activities of the constabulary and the avoidance 


of indiscriminate investigative arrests end Searches through adequate 

supervision. See Thornton v- United States, supra. Appellant submits , 

therefore, that the circumstances of his case demonstrate his need to 

be permitted to challenge his arrest for the first time on eppeel and 

the need to insure that appellate records in cases such as his be con- 

plete, especially if his own record were deemed so incomplete as to pre- 
| 


clude his contention that his arrest was not supported by probable cause. 


B. The Record Sufficiently Shows Theat The 
Arresting Officers Lacked Probable Cause 
For Appellant's Arrest. 


The record of proof on the merits which resulted in eppellent's 
conviction shows persuasively that appellant's arrest was not Supported 
by probable cause. The officers who arrested him were precinct officers 
on routine patrol (Tr. 9, 30). Nothing in the record suggests. they had 
special qualifications for enforcement of narcotic laws. When they stopped 
appellant and two alleged companions, the officers were suspicious of those 
| 


individuals’ activities, but it can be inferred with certainty that the 


officers had no tmowledge that a felony or other crime had been committed 


-13- 


because they immediately released appellant's companions without further 
investigation (Tr. 10-11, 16-17, 30). 
in the record suggests even remotely that the location 
of the errest or any activity the police vbserved was indicative of a 
wiolation of the narcotics laws, even to the practiced eye of an experi- 
Comare Dursey v. United States, 125 U.S. 


fr 


tareoties Squad officers encountered 
kmown nercotics wii : enceged in suspicious activity in car parked in 
precise area of whic? icit judicial notice has been taken as a focus 
of narcotics compleints); Raymond T. Davis wv. United States, U.S.App. 
D.C. , 409 F.2a 458 (1969) (Experienced and trained Robbery Squad offi- 
cers cbserved known pickpockets in “typical pickpocket setup” before legal 
arrest.)- 
The exhibition of the vial of capsules cannot be held under 

existing case law to support an arrest for probable cause, even assuming 


9 


that appellant discleimed mowledge or cwmership when it was retrieved. 


10 
Neither the immediately surrounding circumstances, 2 nor suspicious 


circumstences immediately preceding the arrest where, as here, the investi- 


9/ Denying knowledge of the vial when the police showed interest or 
dropping it, like flight, is at best ambiguous evidence of guilty 
feelings not reliably revealing that the contents of the vial were 
illegal. Cf. Miller v. United States, 116 U.S.App.D.C. 45, 320 F.2d 
767 (1963); Wright v. United States, 116 U.S.App.D.C. 60, 320 F.2d 
762 (1963). “Likewise, looking over cne’s shoulder at an approaching 
police car would hardly add significantly to probable cause (Tr. 10, 


30). 
10/ Compare Dorsey vy. United States, supra. 


a 


gating officers had no knowledge of an actual offense, 
gained through progress of investigation for simiier ii 


oe 


z.licunee So whe container of capsules variously described by the 


a1 


police officers as a "clear plastic vial", 2 n viel”. ean 

(Tr. 10, 11, 17, 31, 33). No testimony suggests that appellant or his 
companions were previously known to the arresting officers. i3/ The 
number of capsules, twenty-four, does not appear to have been inordinately 
large (Tr. 24, 26). Nor, apparently, was their eppearance renarkable 

(Tr. 31). Nor is there any suggestion thet the vial had significant or 
distinctive characteristics that would indicate specifically its con- 


w/ 


among the contents of the vial was indispensable to a legal arrest for a 


tents. Therefore, a field test indicating the presence of narcotics : 


narcotics violation which would have justified the subsequent search. 
| 
It was not until later that the vial was established to contein heorin 


hydrochloride (Tr. 23-24). Other more obviously incriminating evidence 


11/ Compare, Robinson v. United States, 109 U.S.App.D.C. 22, 283 F.2a 
508 (1960) (Arresting officers saw coin roll, plus canvds bank bags 
after stopping car driving 60 m.p-h. through city streets at 4:30 
a.m.); Bell v. United States, 102 U.S.App.D.C. 283, 254'F.2d &, 
cert. denied, 350 U.S. 805 (1958) (Arresting officers observed 
forty cartons of cigarettes on rear seat of car stopped at 3:30 a.m. 
after driving two blocks without lights from in front of food store). 

| 


Compare, Campbell v. United States, 110 U.S.App.D.C. 109, 289 F.2a 
775 (1961) (Arresting officers saw items similar to those of recent 
theft report in rear of car stopped near scene acting suspiciously) ; 
Lee v. United States, 95 U.S.App.D.C. 156, 221 F.2d 29 (195%) (Police 
officers investigating murder and related disposal of jewelry, re- 
covered napkin containing eleven rings dropped on ground when sellers 
were ordered out of car at prearranged meeting). 


was clearly not obtained until after a search which nevertheless appa- 
rently ané rether inexplicably failed to @isclose the pistol with whose 


illegel possession eppellant was subsequently charged (Tr. 11-12, 32-33, 


s thet the retrieval of the vial 
e circumstances cannes be held to be probable cause for his ar- 

2 suostantisl extension of the existing case law pertaining 
to warrantless arrests. He asserts furthermore that the record is suffi- 
cient te permit this Court to determine thet the officers did not have 
probable cause for ais arrest. Appellant further asserts that he would 
be severely hindereé by the non-availability of a transeript of his pre- 
liminary hearing, which wes never recorded, if the case were remanded to 
permit the goverment to fill any interstices in its case. And the record 
in its present state shows that his arrest was illegal because it was 
based solely on suspicion and that his conviction, based as it is upon 


the fruits of that arrest, should be reversed. 


13/ Compare, Dixon v. United States, 111 U.S.App-D.C. 305, 296 F.2d 
407 (1961) (fnew sefebreaker and companions observed at midnight 
transferring garments with price tags between open trunks of auto- 
mobiles arrested on refusal to answer police inquiry about owner- 
ship); Brooks v. United States, 159 A.2¢ 876 (Mun.Ct-App-D-C. 1960) 
(Police officer assigned to shoplifting detail arrested men he 
knew to be previously convicted of larceny carrying new record 
player with store tags after improbable and conflicting answers 
to investigative inquiry). 


Compare, Robinson v. United States, supra (High speed plus roll 
of coins plus partially concealed canvas bank bags gave probable 
cause for arrest). 


THE TRIAL COURT SO ERRED Ii! 
FAILING TO GIVE AND INDEVIATING 
FROM STANDARD INSTRUCTIONS THAT 
DEFENDANT'S CONVICTION SHOULD 
BE INVALIDATED. 


(Tr. 11, 64, 66, 70, 73-74, 76-77) 


The failure of the trial court to give a number of routine 


| 
instructions and its unforewarned and unrecuested deviation from the 
i 


standardized Criminal Jury Instructions for the District of Columbia 
published by the Junior Bar Section of the Bar Association of the 
District of Columbia impinged on a right to uniform application of 
criminal justice through uniform jury instructions to a anetne which, 
appellant respectfully submits, should be considered by this! Court in 


1 
weighing the validity of his conviction. 23/ Because of the availability 


of the standardized instructions, uniformity of at least the routine 


instructions repeatedly given is within convenient reach of trial courts 


in this jurisdiction. Consequently, the appellant identifies the 


15/ Appellant concedes that Rule 30, F.R.Crim.P. provides that, "No 
party may assign as error any portion of a charge or omission 
therefrom unless he objects thereto before the jury retires to 
consider its verdict, stating distinctly the matter to which he 
objects and the grounds of his objection." No request for instruc-- 
tions nor objection to those given appears on this record. 


It may be, however, that the objectionable aspects of the instruc- : 
tions given at appellant's trial, as a practicel matter, could only 
be expected to become clear on reflection of the eee pressures 
of the adversary trial situation. This is especially true under 

circumstances in which there was no advance warning of ithe omissions 
and changes. After the fact an immediate remedy at trial would 

appear elusive. Also, appellant is not contending that the Criminal 


Jury Instructions for the District of Columbia are at present legally 
binding on the court. 


Instructions referred to by number hereinafter are those recorded 
in Criminal Jury Instructions for the District of Columbia. 


(17) 


following significant deviations from the standard instructions which 
he contends introduces an unnecessary variable in his trial from 
Gesirable unif ity oF procedure to his possible prejudice. 


the court instruct the new jury (the 


consicer ail the instructions as a 
may nowt disregard any instruction, 
give svecial attention to any one instruction, 
question the wisdom of any rule of law. 
(See Instruction Ne. 1, p.1.) 


> the trial judge cmitted frcm his instruction on rea- 


vale 


sonable dcubt, one cf the central and fundamental formulations of this 


fundamental concept: 


It is such 2 doubt as would cause a juror, after 
carefulsand candid and impartial consideration of 
all the evidence, to be so undecided that he can- 
not say that he has an abiding conviction of the 
defendant's guilt. 

(See Instruction No. 9, p.5.) (See Tr. 66.) 


Third, the jury was not instructed that it should not con- 


16/ 


sider evidence as to which the court had sustained objections. 


16/ Instruction No. 7, pp. 3<4, reads as follcws: 


It is the duty of counsel on each side of a case to object when 

the other side offers testimony or other evidence which counsel 
believes is not properly admissible. If, during the course of 

the trial the court sustained an objection by one counsel to a 
question asked by the other counsel, you are to disregard the ques~- 
tion and you must not speculate as to what the answer would have 
been. If, after a question was asked and an answer given by the 
witness, the court ruled that the answer should be stricken from the 
record, you are to disregard both the question and the answer in 


your deliberations. ... 


(18) 


While the trial judge noted that: 


| 
Secondly, do not draw any inferences from nor be 
influenced one way or the other as to the guilt 
or innocence of this defendant by any ruling thet 
I may have made in the course of the trial., I 
was oe called upon to make oa but I did rule 
a few objections. (Tr. 64.) 


> 


he never instructed the jury thet it was not to consider evidence as to 
which objections had been sustained. 
In the instant case, the omission assumes significance because 
| 
the court sustained a timely cbjection to an improper leading question 
by the prosecutor calling for a conclusion from an experienced police 


witness. 


Q@ Would it have been possible for the vial: 
have fallen from either of the other two |! 
companions described by the witness]? | 


MR. MENARD: Objection. 


THE WITNESS: I don't think so. 


THE COURT: Objection sustained. (Tr. 11.) 


As is apparent, the police officer's opinion is recorded after the objec- 


tion and the court gave no prophylactic instruction, for the new jury to 

ignore the answer either at the time of the answer or in the general in- 

structions. Appellant also submits that the nature of the question and 

the improper response wrongfully put him on the horns of a dilemma whether 

to seek immediate corrective action, thus emphasizing the prejudice, or 

to let the issue pass and hope the answer did not impress the jury. 
Fourth, the court failed to warn a new jury that numbers 


(19) 


17/ 


of witnesses need not be controlling. =~ In the instant case the govern- 
ment had two police officers as witnesses and the defendant had only 
is Gefense. Furthermore, he labored under a 
by the court that: 


+ + + you, the jury, have the right to take into 
consideration his situation and his interest in 


~ of your verdict and you may give his 
, only such weight as in your judgment it 
ly entitled to. (fr. 70.) 


without any similer specific suggestion of bias or motivation vis-a-vis 
the arresting officers who, it cculd be inferred, might have been moti- 
vatec in their testimony to uphold the validity of their arrest and re- 
covery of the incriminating evidence in an independently uncorroborated 
situation. 

Pinally, appellant contends that the omission of counterpart 
paregrephs from Instruction Nos. 93 and 95 relating to the inferences 
which can be utilized by the jury in determining guilt denied him uni- 
formity of instructions in a delicate and important aspect of his case. 
(fr. 73-74, 76-77). x The omission denied him to an immeasurable degree 


such further clarification and emphasis of the fact and the effect of 


17/ See Instruction No. 13, p.6. Number of witnesses 


The weight of the evidence is not necessarily determined by the 
number of witnesses testifying on either side. You should consi- 
der all the facts and circumstances in evidence to determine which 
of the witnesses are worthy of greater credence. You may find that 
the testimony of a smaller number of witnesses on cne side is more 
credible than the testimony of the greater number of witnesses on 
the other side. 


(20) 


the inferences the jury is permitted to draw in such cases. “Little can 
be determined concerning the effect of the variations cited on any 

jury, especially one, as this Court may judicially notice, whose mem- 
bers were serving their first or second day of jury duty pursuant ¢ to 
their current assignment. But it is clear that certain important con- 
cepts were not disclosed to the jury and that there is an ervesrence 

of unnecessary individuality of instruction which suggests the introeduc- 
tion of unnecessary immeasurable variables in the criminal process. 
Appellant submits that the varietion is sufficiently epparent reasonably 


to permit a claim of prejudice and possible unfairness, the /ri 


which would entitle him to a new trial. And he contends that it could 


not, as a-practical matter, have been conveniently remedied at trial 


without distortion in the delivery of the remedial instruction to the 


instructions as a whole and an intellectual demand on trial counsel more 


wel 
18/ The omitted paragraphs were: 


From Instruction No. 93, p-75- Narcotics - Purchase or Sale - 
Inference from Possession 
It is exclusively within your province to determine whether the 
Government has proved beyond a reasonable doubt by direct evi- 
dence that the defendant had possession of a narcotic drug and 
if so, whether the Government has further proved beyond a rea- 
sonable doubt by direct evidence the absence of revenue stamps 
from the narcotic drug while in the defendant's possession, and, 
if so, whether you will from these circumstances infer ‘that the 
defendant is guilty of the offense charged. | 


From Instruction No. 95, p.79. Narcotics - Facilitation of Con- 
cealment or Sale - Inference from Possession 

It is exclusively within your province to determine whether the 
Government has proved beyond a reasonable doubt by direct evi- 
dence thatthe defendant had possession of a narcotic drug and, 

if so, whether such possession has been explained to your satis- 
faction, and, if not, whether you will from these circumstances 
infer that the defendant is guilty of the offense 


(21) 


appropriately expected after reflection on a written record. The 


problem, he su could heve been avoided if all routine instructions 


hac deen uniforn. 


AANOT TIC TOAN 
CONCLUSION 


appellant respectfully su 


the judgment 


of the District Court should be reversed and the indictment dismissed. 
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